STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
MARI A OLI VERAS,
Petitioner,
VS. Case No. 01-3928

AERO DECAL,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER OF DI SM SSAL

THI S CAUSE canme on to be heard by Daniel M Kilbride,
Adm ni strative Law Judge, on the Mdtion to Dismiss filed
Cct ober 29, 2001, by Respondent, before the Division of
Adm ni strative Hearings, in Tallahassee, Florida. Petitioner
was advi sed of the Motion; the Adm nistrative Law Judge issued
an Order to Show Cause, dated October 31, 2001, and Petitioner
did not file a response within the required tine, pursuant to
Rul es 28-106.204(1) and (4), Florida Adm nistrative Code. The
argunents presented in the Mdtion have been fully considered.
The foll ow ng appearances were entered:

APPEARANCES

For Petitioner: No appearance

For Respondent: Christopher J. Col eman, Esquire
Schillinger & Col eman, P.A.
1329 Bedford Drive, Suite 1
Mel bourne, Florida 32940



STATEMENT OF THE | SSUES

VWhet her the Division of Adm nistrative Hearings has
jurisdiction to conduct a formal hearing under the provisions
of Sections 120.569 and 120.57(1), Florida Statutes, if the
Petition for Relief does not allege that Respondent is an
"enpl oyer" under Section 760.02(7), Florida Statutes, and if
the Petition for Relief was not tinmely filed pursuant to
Section 760.11(7), Florida Statutes.

PRELI M NARY STATEMENT

On February 22, 2001, Petitioner filed with the Florida
Conmmi ssi on on Human Rel ations (the "Comm ssion") a Charge of
Di scrim nati on agai nst Respondent based on her sex and her
personal life. The Charge all eged that Respondent had ei ght
enpl oyees. The Commi ssion then conducted an investigation.
Upon conpletion of its investigation, the Conm ssion issued
its Notice of Determ nation: No Jurisdiction. The
Conmmi ssion's investigation determ ned that Respondent did not
enpl oy 15 or nore enployees for each working day over the
current year and preceding year. The Conm ssion nmiled a copy
of its Notice of Determi nation: No Jurisdiction to Petitioner
on August 30, 2001. Petitioner was advised that she nust file
a Petition for Relief within 35 days of the date of the Notice

or her claimwuld be barred. Section 760.11(7), Florida



Statutes. The 35th day follow ng the date of issuance of the
Notice of Determ nation was October 4, 2001. Petitioner filed
her Petition for Relief with the Comm ssion on October 5,
2001. Petitioner requested a formal hearing under the
provi sions of Section 120.57(1), Florida Statutes. In her
Petition, Petitioner acknow edged that Respondent has | ess
t han 15 enpl oyees on its payroll. The Comm ssion referred
this matter to the Division of Adm nistrative Hearings on
Cct ober 11, 2001, for resolution of the issues. Respondent
filed its Answer and Affirmative Defenses to the Petition for
Reli ef on October 24, 2001. Respondent filed its Mdtion to
Dism ss on the sanme date. On October 31, 2001, an Order to
Show Cause was issued directing Petitioner to respond to the
Motion to Dismss within ten days of the date of the Order or
the case woul d be dism ssed. The Mdtion and the Order were
sent to Petitioner's |ast known address. Petitioner has not
filed a response to the Motion or to the Order to Show Cause
as of the date of this Recommended Order. It is, therefore,
FOUND AND DETERM NED t hat Petitioner had until October 4,
2001, to file her petition, pursuant to the statute. The
Petition was not filed with the Comm ssion until October 5,
2001. Petitioner has not filed a response to the Mdtion to
Dismiss or the Order to Show Cause, and has not shown good

cause for her delay in filing the Petition, nor has she



al | eged that Respondent was an "enployer"™ within the neaning
of Section 760.02(7), Florida Statutes. Therefore, the
Petition for Relief is time barred for failure to file the
Petition within 35 days of the date of determ nation of no
reasonabl e cause by the Comm ssion. Section 760.11(7),

Florida Statutes (2001); Wight v. HCA Central Florida

Regi onal Hospital, Inc., 18 FALR 1160 (1995), cf. St.

Pet ersburg Motor Club v. Cook, 567 So. 2d 488 (Fla. 2d DCA

1990) and Joshua v. City of Gainesville, 768 So. 2d 432 (Fla.

2000); see Blakely v. United States Autonpbile Ass'n, 1999 W

1053122 (M D. Fla., October 4, 1999); Dawkins v. Bellsouth

Tel ecomuni cations, Inc., 53 F.Supp.2d 1356, 1360-61 (M D

Fla. 1999). This procedure has been determ ned to be

constitutional, under Florida |aw. MElhath v. Burley, 707

So. 2d 836 (Fla. 1st DCA 1998). Further, and equally

i mportant, DOAH and the Comm ssion |lack jurisdiction over the
Petition for Relief and the Charge of Discrimnation based on
the fact that Respondent is not an "enployer”™ within the
meani ng of Section 760.02(7), Florida Statutes. Regency

Towers Omers Association, Inc. v. Pettigrew, 436 So. 2d 266

(Fla. 1st DCA 1983), rev. den. 444 So. 2d 417 (Fla. 1984).

RECOMVENDATI ON

Based on the foregoing facts and conclusions of law, it



RECOMVENDED t hat a final order be entered dism ssing with

prejudice the Petition of Maria Oiveras in DOAH Case

No. 01-3928;

FCHR Case No.

21-012209.

DONE AND ENTERED this 28th day of Novenber, 2001, in

Tal | ahassee,

COPI ES FURNI SHED

Leon County,

Fl ori da.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 28th day of Novenber, 2001.

Deni se Crawford, Agency Clerk

Fl ori da Comm ssion on Human Rel ati ons
325 John Knox Road
Building F, Suite 240

Tal | ahassee,

Ceci | Howar d,

Fl ori da

Gener al

32303-4149

Counsel

Fl ori da Conm ssi on on Human Rel ati ons
325 John Knox Road
Building F, Suite 240

Tal | ahassee,

Chri st opher J. Col eman,
Schi |l l'i nger
1329 Bedford Drive,

Mel bour ne,

Fl ori da

Maria A iveras
339 Galicia Street Sout hwest

Pal m Bay,

Fl ori da

Fl ori da

& Col enman,

32303-4149
Esquire
P. A
Suite 1
32940

32908



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within

15 days from the date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.



